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ROBERT M. ARCHULETA, #121 
Attorney for Defendant/Appellant 
333 South Denver S t r e e t 
S a l t Lake C i ty , Utah 84111 
Telephone: (801) 364-6522 
IN THE UTAH COURT OF APPEALS 
PETER RICHTER, 
Applicant /Respondent , 
v s . 
R & R PEST CONTROL, INC., 
Defendant /Appel lant . 
BRIEF OF THE APPELLANT 
STATEMENT OF JURISDICTION AND NATURE OF PROCEEDINGS 
The A p p e l l a n t , R & R Pes t Control I n c . , ( a l so "defendant") seeks 
r e v i e w by t h e U t a h Court of Appeals of the I n d u s t r i a l Commission's Order 
e x e c u t e d on December 7 , 1987 denying A p p e l l a n t ' s October 1 3 , 1987 Motion 
f o r Rev i ew and aff i rming the Adminis t ra t ive Law J u d g e ' s September 24 , 1987 
O r d e r , such review being au thor ized by Sect ion 35-1-83 , Utah Code Annotated 
1953 (Cumulative Supplement, 1987) . 
The S e p t e m b e r , 1987 Order i ssued by the Admin is t ra t ive Law Judge 
a w a r d e d t h e R e s p o n d e n t 10% p e r m a n e n t p a r t i a l impa i rmen t based on a 
p s y c h o l o g i c a l i m p a i r m e n t . The A d m i n i s t r a t i v e Law Judge adopted the 
f i n d i n g s of t h e medical panel in h i s September 24, 1987 Order. Appel lant 
f i l e d a Motion t o s e t a s i d e t h e f ind ings of t he medical panel on September 
2 9 , 1 9 8 7 . On O c t o b e r 1 , 1 9 8 7 , t h e A d m i n i s t r a t i v e Law Judge wrote 
A p p e l l a n t ' s c o u n s e l s t a t i n g t h a t the time l i m i t for f i l i n g Object ions t o 
t h e M e d i c a l P a n e l R e p o r t had e x p i r e d b u t t h a t a Motion t o Review the 
Case No. 880077-CA 
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A d m i n i s t r a t i v e Law J u d g e ' s Order cou ld be f i l e d with the Indust r ia l 
Commission u n t i l October 13, 1987. 
On Oc tobe r 1 3 , 1987 , p u r s u a n t t o U.C.A. Section 35-1-82.53, 
A p p e l l a n t ' s c o u n s e l f i l e d a Motion f o r Review w i t h t h e Indus t r ia l 
Commission. The Administrat ive Law Judge's September 24, 1987 Order was 
a f f i r m e d and A p p e l l a n t ' s Motion f o r Review d e n i e d by an Indus t r ia l 
Commission Order executed on December 7, 1987. 
Appe l lan t f i led an Ex Parte Motion for an Order of Enlargement of 
Time t o F i l e Pet i t ion for Review on January 7, 1988. An Order executed by 
an I n d u s t r i a l Commission A d m i n i s t r a t i v e Law Judge on January 7, 1988 
g r a n t e d A p p e l l a n t an extension of time to f i l e a Pet i t ion for Review with 
t h e Cour t of Appea l s u n t i l February 4, 1988. A Pet i t ion for Review was 
then f i led by Appellant with the Court of Appeals on February 4, 1988. The 
A p p e l l a n t has now p e r f e c t e d h i s appeal of the Indus t r ia l Commission's 
decision to the Utah Court of Appeals. 
STATEMENT OF THE ISSUES 
1. D id s u b s t a n t i a l e v i d e n c e e x i s t which showed t h a t 
Respondent 's psychological problems consti tuted a "d isabi l i ty" for which he 
should be awarded compensation af ter October 19, 1986? 
2. Did t h e I n d u s t r i a l Commission and the Administrative Law 
Judge e r r i n a d o p t i n g the medical panel ' s findings because such were not 
made p u r s u a n t t o Sect ion 35-1-77 and Section 35-2-56 Utah Code Annotated 
1953 (Cumulative Supplement, 1987)? *' 
3 . Did t h e I n d u s t r i a l Commission and Administrative Law Judge 
abuse thei r discret ion in not considering Defendant's Objection to Findings 
of Medica l Pane l f i l e d with the Commission on September 25, 1987 because 
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t h e r e was good c a u s e f o r t h e D e f e n d a n t ' s f a i l i n g to f i l e a "timely" 
objection? 
STATEMENT OF THE CASE 
The n a t u r e of t h i s c a s e , c o u r s e of p r o c e e d i n g s below, and 
d i s p o s i t i o n w i th t h e I n d u s t r i a l Commission have been set forth in the 
" S t a t e m e n t of Jur i sd ic t ion and Nature of Prceedings Below" of t h i s br ief , 
a t p p . 1 and 2. The following facts are considered per t inent to the proper 
disposi t ion of t h i s appeal. 
The Respondent sustained an "innocuous" head injury from standing 
up and h i t t i n g a t r e e on J u l y 7 , 1986. Dr. Dennis D. Thoen diagnosed 
Respondent a s s u f f e r i n g from the following in a l e t t e r dated August 4, 
1986: 1) Depress ion , post traumatic; 2) Cervical Syndrome, post traumatic 
w i t h occ ip i ta l neuralgia; 3) Cyclical depression which was triggered by the 
i n j u r y . (R. 114). Dr. Thoen also stated in the August 4th l e t t e r that the 
Respondent had a h i s t o r y of migraines in his family. Dr. Thoen released 
t h e Respondent to return to fu l l work on October 20, 1986. (R. 114). In a 
l e t t e r to Dr. Chandler dated October 16, 1986, Dr. Thoen s ta ted: 
" I t h i n k t h a t he (Respondent) can return to fu l l work. I 
have s u s p e c t t h a t h is mental a t t i t ude i s such that he wi l l 
have some d i f f i c u l t y , however, the benefi ts of get t ing him 
back to work as soon as possible wi l l probably out-weigh the 
minor d i f f i cu l t i e s he wi l l have." (R. 105). 
Al though Dr. S w i t h i n Chandler disagreed with Dr. Thoen1 s assessment that 
t h e Respondent cou ld return to work, Dr. Chandler's disagreement was not 
based on Respondent's psychological problems as indicated in a December 1, 
1986 l e t t e r to Respondent's counsel; the pert inent par t which s ta ted: 
"There i s a l s o a second l e t t e r from Dr. Thoen, which I 
do n o t a g r e e w i t h . I f e e l that Mr. Richter (Respondent) 
i s s t i l l suffering frcm his injury and absolutely unable to 
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work. I feel tha t he should e i ther be sent to an orthopedic 
p h y s i c i a n f o r a second opinion, one or your choose if you 
have o n e , o r send Mr. Richter to Dr. Davis a chiropractor 
t h a t has done some v e r y good work on some of my injured 
pa t i en t s . " (R. 96) . 
A d d i t i o n a l l y , in the employee application for hearing, no mention was made 
of psychiatr ic problens. (R. 1 0 ) . , . 
The A d m i n i s t r a t i v e Law Judge a p p o i n t e d a medical panel to 
e v a l u a t e R e s p o n d e n t ' s c a s e which c o n s i s t e d of Dr . Gerald Moress, a 
n e u r o l o g i s t , and Dr . Lou i s Moench, a p s y c h i a t r i s t . The panel was 
s p e c i f i c a l l y requested to assess when Respondent reached a fixed s t a t e of 
r e c o v e r y from t h e J u l y 7 , 1986 accident. After giving the Respondent a 
p h y s i c a l examination, Dr. Moress concluded that the Respondent evidenced no 
r e s i d u a l p h y s i c a l p rob lems related to his accident. (R. 170). But, i t 
does no t a p p e a r from t h e r e c o r d t h a t any i n d e p e n d e n t p s y c h i a t r i c 
e x a m i n a t i o n was performed by Dr. Moench other than taking the Respondent's 
p s y c h i a t r i c h i s t o r y . Dr . Moench was absence when the panel made the 
impa i rment a s s e s s m e n t s . The p a n e l d i d n o t address a fixed s t a t e of 
r e c o v e r y r e g a r d i n g Respondent's emotional problems. Yet i t appears that 
Dr . Moench made a 10% permanent p a r t i a l impa i rmen t assessment for 
p s y c h i a t r i c p rob lems w i t h o u t a d d r e s s i n g a fixed s t a t e of recovery for 
R e s p o n d e n t ' s emotional problems and absence Dr. Moench, the psych ia t r i s t . 
(R. 170) . The p a n e l a l s o recommended that a re fe r ra l to a Pain Clinic 
would be a p p r o p r i a t e in order to r ehab i l i t a t e the Respondent. (R. 170). 
The pane l ' s findings also stated that the respondent attempted to return to 
work a f t e r t h e r e l e a s e by Dr . Thoen i n October 1986, but no work was 
avai lable . 
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The A d m i n i s t r a t i v e Law Judge a d o p t e d t h e p a n e l ' s findings 
i n c l u d i n g t h e 10% permanent pa r t i a l impairment assessment for psychiatr ic 
p r o b l e m s . (R. 177). However, the Administatrative Law Judge stated that 
t h e p a n e l had found tha t the Respondent's condition would have s tabi l ized 
on o r abou t Oc tober 31 , 1986 when in fac t , the panel had not addressed a 
f i x e d s t a t e of recovery regarding Respondent's psychological problems. (R. 
170 and 177). On September 29, 1987, Appellant 's counsel f i led a Motion to 
S e t As ide F i n d i n g s of Medica l Pane l ba sed on good cause or excusable 
n e g l e c t . The Administrative Law Judge wrote to Appellant 's counsel s ta t ing 
t h a t t h e t ime l imi t for f i l i ng Objections to the Medical Panel Report had 
e x p i r e d . Thus , Appe l lan t f i led a Motion for Review on October 13, 1987. 
A p p e l l a n t ' s Motion for Review was denied and the Administrative Law Judge's 
September 2 4 , 1987 Order was affirmed by an Indus t r ia l Commission Order 
dated December 7, 1987. 
SUMMARY OF THE ARGUMENTS 
Point I 
In workmen's compensation law, a d i s a b i l i t y i s a impairment of 
e a r n i n g c a p a c i t y . Northwest Carriers v. Indus t r ia l Cdm'n, E t c . , 639 P.2D 
138 (Utah 1 9 8 1 ) ; Marshall v. Indust r ia l Com'n of State of Utah, 681 P.2d 
208 (Utah 1 9 8 4 ) ; Intermountain Health Care, I n c . , v . Ortega, 562 P.2d 617 
(Utah 1977). Since workmen's compensation law i s designed to compensate an 
impai rment of e a r n i n g capacity, the Respondent here should not have been 
awarded a 10% permanent pa r t i a l d i s a b i l i t y impairment because no evidence 
was p r e s e n t e d which showed t h a t R e s p o n d e n t ' s psychological problems 
r e s u l t e d in an impairment of h is earning capacity af ter October 19, 1986. 
A l s o , R e s p o n d e n t ' s residual emotional problems would be benefitted by h is 
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r e t u r n i n g t o work. In addit ion, Respondent's psychological problems were 
n o t permanent and the Respondent could be rehabi l i ted ; thus , he should not 
be compensa ted f o r h i s r e s i d u a l e m o t i o n a l problenns as they were not 
permanent and did not affect his a b i l i t y to work. 
Point I I 
I t appears from the-record tha t the medical panel did not conduct 
an independent psychiatr ic examination. So the medical panel did not have 
any o b j e c t i v e medical or c l i n i ca l findings which denonstrated a reduction 
i n R e s p o n d e n t ' s e a r n i n g capacity that they coudl base t he i r 10% p a r t i a l 
pe rmanent d i s a b i l i t y on. Additionally, the panel did not address a fixed 
s t a t e of r e c o v e r y r e g a r d i n g Respondent ' s emotional problems, yet they 
awarded a permanent d i s a b i l i t y for Respondent's psychological problems. 
P l u s , t h e panel ' s re fe r ra l to the Pain Clinic for rehabi l i t a t ion indicated 
that they did not believe Respondent's problems were permanent. 
Point I I I 
The m e d i c a l panel ' s findings were confusing as the panel awarded 
t h e Respondent 10% p a r t i a l permanent d i s a b i l i t y based on Respondent's 
e m o t i o n a l p rob lems w i t h o u t addressing a fixed s t a t e of recovery for the 
p s y c h o l o g i c a l problenns. In fac t , the Administrative Law Judge stated that 
t h e panel had addressed a fixed s t a t e of recovery when the panel had not in 
r e g a r d s to Respondent's psychological problenns. Because of t h i s confusion, 
A p p e l l a n t ' s counsel f e l t that the statement, "(n)o impairment i s assigned 
due t o any p h y s i c a l impairment," governed the case. Therefore, i t was an 
abuse of d i s c r e t i o n not to consider Appellant 's Objection to Findings of 
Medical Panel even though i t was not timely f i led because the Appellant had 
good cause for f i l ing l a t e . 
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AkLGMENT 
T H E R E I S NO S U B S T A N T I A L E V I D E N C E THAT R E S P O N D E N T ' S 
PSYCHOLOGICAL PROBLEMS CONSTITUTED A "DISABILITY" FOR WHICH HE 
SHOULD BE AWARDED COMPENSATION. 
\ € I la w J udge (1: l e i e i naf t e r AL3 ) adopted ti le 
f i n d i m s Mie medicaid panel and awarded, Respondent 10% permanent part ia l 
i m p a i r tie. ' )asoo >n ^spnndent 's emotional -•: . x ) ] ^ - . How^^ -• evidpnc^ 
tiiL '\:u:': ' i . injury r e su l t ed ;: n loss «v. .xxlily function wh:o impaired 
h ; s e a r n • 'sr r ^f-.-^ .y-- *?• - - - >v -~ t h e Utah r o d - -:; < 
i r • . $ * - • . * - : * , : . - . . , . . - , t .• . ; > 
c l a i m a n t ' s a c i i i t y t o perform work, for remuner i t ion :r p r o f i t . 
IT- * • .; ;u. 5.;. «„/, a., . ; a o n t a r i s i n g „ J : .i * 
i ' i t -ie J ' - . -- oJ I . S empLo virion: , - . s h a l l be paid xmpensatu . for , >ss 
sus j 
t i t l e . " 
3 5 - - - < 
- T . C * 
S e e r i o n 3S-
.. . . J _ t , - : : ^ 
:L uaym^n!: 
-1 * 
, 
ana benef i t s provided for ~ ^ 
la* Jode Annota te! Sect-or 
' ' - : • * * _ . . . . * uiiposes "upon t*, ^npioyer a l i a D i l i " , f->r n«-
paymenr. ^ ; o e n e i i t s , e v e r y e m p l o y e e who becomes p a r t i a l l y and 
permanen t o* ^ s a b W ? i ^ ; * •* i i saro ' i "v is p i i imri ly caused) :>:i: contribi ited 
t ••= * • "iLisJiiij out of or in the course of 
employment " Sect ion 35-2-56 a l s o r equ i r e s t h a t : 
Where _ ,. t , A\ : • c o m p e n s a t i o n basoJ! ., .
 : , u , : ; d i .permanent 
d i s a b i l i t y duo T - i.. occupat ional d i s e a s e or i n d u s t r i a l in jury i s 
f i l e d wi- '\ •:•- c o m m i s s i o n , t h e comm: ^ s i o n sha l l appoint an 
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i m p a r t i a l medical panel to consist of one or more physicians 
s p e c i a l i z i n g in the t rea tment of the d i s e a s e or condition 
involved in the c la im, and such medical panel shall make such 
s tudy , t ake such X-rays and perofrm such tests as the panel may 
determine and c e r t i f y to the commission the extent, if any, of 
the permanent d i s a b i l i t y of the claimant from performing work 
for remuneration or p rof i t . . . 
U.C.A. Sect ion 35-2-56 (1953, Cumulative Supplement 1987). Furthermore, 
for purposes of the medical panel reports regarding partial permanent 
d i s a b i l i t y due to occupa t iona l d i s e a s e or industrial injury, Section 
35-2-56 de f ines p a r t i a l permanent d i s a b i l i t y as tha t "pathological 
cond i t ion d i r e c t l y r e s u l t i n g from an occupational disease and causing 
s u b s t a n t i a l phys ica l impairment, evidenced by objective medical and 
c l i n i c a l f indings readily demonstrable, and which has reduced the earning 
capac i ty of the employee, excluding, however, total disabil i ty cases." 
Utah Code Annotated Section 35-1-65.1 (1953, Cumulative Supplement 1987) 
concerning temporary p a r t i a l d i s a b i l i t y also t ies earning capacity to 
compensation by basing the amount of payment on the "difference between 
t h a t employee's average weekly wages t h a t emplyee i s able to earn 
thereafter. . ." 
The Utah Supreme Court in Marshall v. Indus. Com'n of State of 
Utah, 681 P.2d 208 (Utah 1984) notes that: 
(T)he purpose of the worker ' s compensation acts is ' to 
secure workmen.. . a g a i n s t becoming objects of charity, by 
making reasonable compensation for calamities incidental to 
the employment. . . ' Henrie v. Rocky Mountain Packing Corp. 
113 Utah 415, 427, 196 P.2d 487, 493 (1948) . This 
compensation is not in the form of damages for injury, as in 
t o r t a c t i o n , but in the form of payments to compensate for 
the l o s s of employability resulting frcm the injury. See, 
e . g . , Northwest Carriers v. Industrial Contnission of Utah, 
639 P.2d 138 (1981); 2 LArson, the Law of Workmen's 
Compensation Section 57.11 (1983). Thus, the Utah worker's 
compensation statutes key the amount of the weekly payment 
not merely to the medical nature of the injury, but to a 
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p e r c e n t a g e of tl le 'worker's average weekly wages, r e f l e c t i i ig 
t h e e c o n o m i c i m p a c t of t h e i n j u r y on t h e p a r t i c u l a r 
i n d i v i d u a l . . . D i s a b i l i t y i s t h e l o s s of a b i l i t y t o ea rn , 
( c i t e s omitted.) Confusion occurs when the word " d i s a b i l i t y " 
i s u s e d t o d e s c r i b e a m e d i c a l c o n d i t i o n more proper ly 
r e f e r r e d to as "impairment" or "phys ica l impairment11, ( c i t e 
o m i t t e d ) . . . H o w e v e r , an undisputed phys ica l impairment nay 
n o t r e s u l t i n a d i s a b i l i t y . S e e , e . g . M a t t h e w s v . 
I n d u s t r i a l C o m m i s s i o n , C o l o . App . , 627 P.2d 1123 /W80) 
( w h e n a l o s s o f t a s t e a n d smel 1 d o e s n o t a f f e c t 
e m p l o y a b i l i t y , t h e r e c a n b e no a w a r d f o r d i s a b i l i t y ) ; 
T a f o y a v . L e o n a r d T i r e C o . , 9 4 N.M. 7 1 6 , 616 P.2d 429 
(N.M. A p p . 1980 ) ( n o n d i s a b l i n g p a i n i s not compensable 
b e c a u s e p h y s i c a l impairment i s not the same as d i s a b i l i t y ) ; 
Winn D i x i e S t o r e s , I n c . , v . Linthicum, F l a . App. 376 So. 
2d 9 09 (19 79) (a lump on t h e s i d e r e s u l t i n g from a work 
r e l a t e d i n j u r y d i d n o t d i m i n i s h t h e c l a i m a n t ' s earn ing 
c a p a c i t y ^:-,l _:;.__; ^. ^ ^ _ of d i s a b i l i t y b e n e f i t s was 
improoor. 
Mar s l id J. i , ~ 
I'r. •.- e v i d e n c e d i d -c : . -h-:w -^ --:--s.„'>ndent - -= psychologica l 
p r o b l e m s c a u s e d -v - - - : ^ c i d e n t w e r e - ; 1 S - .:•";--,•..- ?; ,-ict -• 
a b i 1 i ty b : work a:. ,.-,.: .JLOOC-; I r =e evidence demonstrated 
R e s p o n d e n t was capable of working and would be oene f i t t ed ov ~~-ami .":c \-> 
w o r k ; a l s o , t h e -v; -: --•• ;•• . - > : Resp indent : mani festeci i I: ,:i s to r } o. i: 
d e p r e s s io i i p r i o r t :» t h e i n d u s t r i a l injur y and t h a t he had a h i s t o r y of 
migraines in h i s family. 
> * n r : * : s*>i r<< * ^ - :- ,: - •; rjn | | le. 
' - -'
!/
 '- i.i; •. .-.. . - , M Vepres^ior, posfc raumatic; 
Syndrome, post-r . raui iat io wi\ : ^ n p i t a i n e u r a l g i a ; ]"» Cycl ical 
- • — ^ ; t l M ^ T r - " * . "ll'llOeil dJrid 
-JJ-3^- -^  - - - -i -.lid' • .- K-.b;)ondent had a history of 
m i g r a i n e : - i s f a m i l y , Di Thoen r e l eased the Respondent to r e t u r n to 
f 
2 j - e r v i / i 
d e p r e s s : -~ • 
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full work on October 20, 1986. (R. 114, 115). In a letter to Dr. Chandler 
dated October 16, 1986, Dr. Thoen stated: 
" I t h i n k t h a t he (Respondent) can return to fu l l work. I 
have s u s p e c t t h a t h is mental a t t i t ude i s such tha t he wi l l 
have some d i f f i c u l t y , however, the benefi ts of get t ing him 
back to work as soon as possible wi l l probably out-weigh the 
minor d i f f i cu l t i e s he wi l l have." (R. 105). 
Al though Dr. S w i t h i n Chandler disagreed with Dr. Thoen's assessment tha t 
t h e Respondent cou ld return to work, Dr. Chandler's disagreement was not 
b a s e d on Respondent's psychological problems as indicated in a December 1, 
1986 l e t t e r to Respondent's counsel; the per t inent par t which s ta ted : 
"There i s a l s o a second l e t t e r from Dr. Thoen, which I 
do no t a g r e e w i t h . I f e e l that Mr. Richter (Respondent) 
i s s t i l l suffering from his injury and absolutely unable to 
work. I feel that he should e i ther be sent to an orthopedic 
p h y s i c i a n f o r a second opinion, one or your choose if you 
have o n e , o r send Mr. Richter to Dr. Davis a chiropractor 
t h a t has done some v e r y good work on sane of my injured 
pa t i en t s . " (R. 96) . 
Note t h a t Dr . Chand le r never s u g g e s t e d t h a t t h e Responden t see a 
psychia t r i s t or be t reated for psychological problems. 
A f t e r g i v i n g t h e Respondent a physical examination, Dr. Moress 
conc luded t h a t t h e Respondent evidenced no residual phsycial problems 
r e l a t e d to his accident. (R. 170). However, the medical panel awarded the 
Respondent 10% permanent pa r t i a l d i s a b i l i t y for emotional problems af ter 
mere ly r e c i t i n g R e s p o n d e n t ' s p s y c h i a t r i c h i s t o r y and absence of the 
p s y c h i a t r i s t , Dr. Moench. The p a n e l offered no objective medical and 
c l i n i c a l f i n d i n g s actual ly prevented the Respondent "from performing work 
f o r r e m u n e r a t i o n o r p r o f i t " . U.C.A. Section 35-2-56 (1953, Cumulative 
Supplement 1987). ' 
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pan<_ •. - K e s p o n d e n i ' s xjrAi/.ior. vs permanent . s p i r e o: 
t h e i r award for tw< reasons . One, the pa , i^ * K . : .• t address a fixed <^Mt^ 
O" r e c o v - r ~* - " - . ! • - * * - -
1 9 8 t acci.* . !*.._, .^ ptnitei r e fe r red me Respondent ; v. a pai.i ' i r i ; : , 
o r d e r t o • •••habi l i ta te ' the Responded t-ah ^oci^ annotated 35-1-67 l^cl 
Cumi ' -.ir.i ' ' ^ r i . , * :, -sa> 
s t a t u s til... tnc-r c i s ^ wtierr f nere has r-e^n renal: i l l t a t ; or 
e f f e c t e d ^ . where triers ;.s son*-- loss of br<i«"l^ r nat ion *"n^  >v**-d ~n 
a n y ^dost-an ' i a i e\. i i<-ncc- tha t Respondent 's psychological problem* affected 
; :? ^ a r n i - '%HU%- I • . ":- • -- ' * ^ ^ v i d e r ' ^ ^inr^Qf-^ ^ uat ^ c **T' l - *•* ! s 
• . ~~* v . J penitinent or tl'iat 1: le cou "I d i: lot be 
r e h a b i l i t a t e d , 
In fact , r h^ napp^ ! s f i n ^ i r* ••» c: < * * •* < - : , - , - . . . .
 tt 
il t e m p t e d ' > -_ i-iS«. .., . . : . . li^e;, , _*ctoue:. , 
1936
 r b u t rm wor,< *?as a v a i l a b l e . • \nd a^ \ne Ut-m Surr-sne .: *. : 
i n t i m a t e d i n Wi l s t ead y r I n d u s t r i a l Ooiimisis :i ; ' ~ = ) , 
: ;< :'—" - ::pe ;saf:i r: i ~ -V ' iv-a:;r. ,: >- ... - w ; , ,.,> , ^ \ L oompensa: :n. " -
Wilstead Court also noted; 
The p u r p o s e which u n d e r l i e the Workmen's Compensation Act 
a r e : t o a s s u r e t o t h e in j u r a l employee and h i s dependents 
an income d u r i n g the per iod of h i s t o t a l d i s a b i l i t y and to 
provide compensation for any r e s u l t i n g permanent d i s a b i l i t y . 
Wi ls tead , 407 P.2d 693. 
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In a case involving a preexisting psychological condition, the 
Utah Supreme Court f e l t t h a t the comnission was justified in ordering 
temporary disability because as it stated: 
Such b e n e f i t s a r e intended to compensate a workman during 
the per iod of hea l ing and u n t i l he is able to return to 
work, ( foo tnote omit ted) usua l ly when released for that 
purpose by h i s d o c t o r . We r e g r e t , but feel impelled to 
remark, that due to the unusual situation in this case there 
i s a d e f i n i t e p o s s i b i l i t y of mal inger ing because the 
c l a i m a n t ' s i n a b i l i t y to work in a symptomatic physically, 
and, though r e a l to h e r , such pain and disabili ty that 
e x i s t s is in her mind, (footnote omitted). We observe that 
compensation i s no necessarily av\ardable simply because i t 
i s d e s i r a b l e or advisable for her to continue psychiatric 
the rapy , but i t i s proper ly awardable only during actual 
inability to work...(emphasis added). 
In termountain Health Care, I n c . v . Or tega , 562 P.2d 617, 620 (Utah, 
19 77) . But the Ortega Court a lso stated that, "the Ccmmission did not 
exceed i t s a u t h o r i t y nor abuse i t s discretion in providing that a final 
dec i s ion as to c laimant 's permanent partial disabili ty be deferred unti l 
her condit ion is stablilized and there is thus a more solid foundation for 
such a d e t e r m i n a t i o n . " Ortega , 562 P.2d 620. The Ortega Court made a 
good po in t when i t noted, "The objective should be to reach seme equitable 
and reasonable balancing between affording fair and proper coverage for a 
employee who su f f e r s injury and has a bona fide residual disabil i ty, as 
compared to the imposing of uncertain, and sometimes extensive and long 
cont inu ing burdens upon the employer." Or tega , 562 P.2d 620. As 
p rev ious ly noted , the Respondent's psychological problems here were not 
permanent as i t appeared Respondent could be rehabilitated; and, his 
residual emotional problems did not affect his earning capacity. 
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G:i)LH*'il xjinr^rv- :vi Mia^ : 
(-\ i r i d d i n g of f ac t and the imposi t ion of l i a b i l i t y cannot 
p r o p e r l y be made on a mere p o s s i b i l i t y , bu t t h a t can 'be done 
o n l y i f t h e r e i s a b a s i s upon which reasonable minds a c t i n g 
f a i r l y t h e r e o n could conclude t h a t the g r e a t e r p r o b a b i l i t y 
of t r u t h l i e s t h e r e i n . • ( footnote emit ted) F u r t h e r , t h a t in 
s o d i s c h a r g i n g i t s r e s p o n s b i l i t y i t was the p r e roga t i ve and 
t h e d u t y of t h e Commission to consider not only the r e p o r t 
of t h e medical p a n e l , bu t a l s o a l l of the o the r evidence and 
t o d r a w w h a t e v e r i n f e r e n c e s a n d d e d u c t i o n s f a i r l y and 
onably could be der ived therefrom. 
Her- , • > ommi s-> i r<,*i ^ sopear \i *~<^  * -nre T I P ^ I ^ n o r ted t u - Mefreal, 
P r - ' - JS :•- -• K - r - v
 ;>v • ial. 
d i s a b l e i." , a p s y c h o . og i ca .
 Ljru_Me_rL-> w .o- ' *ons_deri.'iq r> evidence 
o f f e r e d a ' * > ^ea.r * <dt r ' o n a l l w , ^ i ^ c y*~ ann^ir *- v * Al J 
c *--. . . ..., .: I ,N , i 
and Acxi^^r ' WM - af fec ted Respondent 's earning capac i ty ar* zft\in -'"it-
d e g r e e of i . s a b i l : t
 ( - i - * ^ ' * *- . - - - ~r «,.; 
-i - -J1W--QV- u m n j i a v . I n d u s t r i a l commission, _ j / _ ^ u -._;,_ 
U 8 r 141 (Utah 1981) . 
A l t h o u g h l"'"~ voiah4- + - ^ ^ - , -
___ Contract ing Corp, v. I , a u s t r i a i 
j r . , +* objected *w *-;_;»' con ten t ion . *'*,'-
W e s t e r n C o n t r a c t i n g i e a l * * 
s t a t i i • on rill i: led - = -% : compensation r ega rd l e s s J£ 
whether: ne in ju red eye COI.M o*- res to red tnrough opt ica l e n s e s . 
And U.--.JJC-- * ^ Respondent 's inji i % - Aes._e.ii 
Contract*.^ ;. I J . Z H I . 
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S i n c e no evidence was presented which indicated that Respondent's 
psychological problems resulted in an impairment of h is earning capacity or 
t h a t said injury was permanent, there i s no substant ia l evidence to support 
t h e ALJ 1s September 2 4 , 1986 Order o r t h e I n d u s t r i a l Commission's 
a f f i r m a n c e t h e r e o f . T h e r e f o r e f t h e f i n d i n g s of fact are reviewable. 
- Kaiser Steel Corp. v. Monfredi, 631 P.2d 888 (Utah, 1981). 
Point II 
THE INDUSTRIAL COMMISSION AND THE ALJ ERRED IN ADOPTING 
THE MEDICAL PANEL'S FINDINGS AS SUCH WERE NOT MADE 
PURSUANT TO SECTION 35-1-77 AND SECTION 35-2-56. 
The I n d u s t r i a l Commission and t h e ALJ erred in adopting the 
m e d i c a l p a n e l ' s finding as such were not made pursuant to Sections 35-1-77 
and 35 -2 -56 U.C.A. (Cumulative Supp. 1987). The psych ia t r i s t was absence 
when the panel made the impairment assessment; so tha t physician making the 
a s s e s s m e n t d i d no t s p e c i a l i z e in psychological problems and was not the 
b e s t p e r s o n t o make t h e a s s e s s m e n t . Sec t ion 35-2-56 suggests tha t a 
p h y s i c i a n s p e c i a l i z i n g in the treatment of a par t i cu la r condition should 
make such s t u d y and determination that the claimant i s unable to work for 
r emune ra t i on or p ro f i t . Also, i t does not appear frcm the record that any 
i n d e p e n d e n t psychiatr ic examination was performed other than the taking of 
t h e Respondent's psychiatr ic h i s tory . Thsu, the panel offered no objective 
m e d i c a l and c l i n i c a l f i n d i n g s which d e m o n s t r a t e d t ha t Respondent's 
p s y c h o l o g i c a l p rob lems ac tua l ly prevent the Respondent "from performing 
work f o r ranuneration or p r o f i t : " . U.C.A. Section 35-2-56. Additionally, 
t h e p a n e l d i d n o t a d d r e s s a f i x e d s t a t e of recovery for Respondent's 
e m o t i o n a l problems as requested by the ALJ, yet the panel assessed the 10% 
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p.iii- x. *J
 t,i . a:.)v v..ie medical [janeI report format: in Sect ion -.^-2-56 as 
i r ' i i d n^* -c.it" - nf= ex ten t of permanent p a r t i a l d i s a b i l i t y from* 11 rvius^s 
a •' il nil i nq 1 .id OJ s Ufsid.*b I.he i n d u s t r i a l **, ,rv which 
wou ld .,-- - c e s s a r y - i s e because Dr. Thoen's o r i g i n a l i i a g n o s i s 
i nd ica t ed L.kti. the Respondent had a p r i o r h i s t o r y of depresr '. ) . 
Point i l l • • . ;; 
THE INDUSTRIAL COMMISSION AND ALJ ABSUED THEIR DISCRETION 
IN NOT CONSIDERING DEFENDANT'S OBJECTION TO FINDINGS OF 
MEDICAL PANEL. 
The I n d u s t r i a l '"-mmission and ' *•.•- • -•• : -, " 
. - i- ~:ei:ad L . ^ , . .. v .rdrxtiir .s c; -:*-ii rai r'anei : i ien *v * 
t h e Commission on September -v oecaus- "-her- wa^ .jond <a .<•»- • "-
D e f e n d a n t ?^ •' => : ! ! - ^ 
.• •» .?.<: : .- . ; . . ; • ...•_ i, ^ w_ . : i d r e s s a f ixed s t a t - ); 
r e c o v e r y t o r R e s p o n d e n t 5 > emc r :onaL proc ^ns, - ne panel assessed a ' 0% 
" = r t i a l pe'^nnr/?-- " * i "*?* - *
 j ( ;:- - , -> , .:-.* * . ; . . : - i . _-..*/ -' , i <* 
... , - . - . ' - ja js , . one would assumed ^kr .janel would determi.n. -u *r..-r. 
V : L V t n e R e s p o n d e n t ' s emot ional problems s t a b i l i z e d ar^ w *^- -- ;r 
^ o r r e c t a b - "^foro dr*--nr.iru.-.: -:^:* ..;.-- »i .*-. V. ... . -&.. 
: .•: .-. ./• ^ i r .L . ' s r a t e r i a i :..*..- ui^ Pa..-. J^ir;:.- ind ica ted i t d id nor 
v i e w R e s p o n d e n t - ! s condi t ion as penranerr :e ALJ appeared t r >" 1us~ ~s 
c o n f u s e d a ? R e s p o n d e n t
 r- r : ;ir.c- ..na. -. r 
p a n e l had a d d r e s s e d a i^xuu b tace 01 recovery wner L:: m the panel nad 
s p e c i f i c a l l y s a i d a f i x e d s t a r e or r e c o ^ ^ r v concerning Resrr-nd--
e m o t i o n a l problems hat ; ?• -^  . -...^ . anai.Gv--e 
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a p p l i c a t i o n for hearing, no mention was amde of any psychological problems. 
U.C.A. Sect ion 35-1-66 (1953, Cumulative Suppl 1987). Given the above the 
A p p e l l a n t ' s counsel believed that the statement, "(n)o impair i s assigned 
due t o any p h y s i c a l i m p a i r m e n t , " gove rned t h e c a s e (R. 170). When 
A p p e l l a n t ' s counsel realized his e r ro r , he immediately f i led an Objection 
t o F i n d i n g s of Medica l Pane l which was n o t considered as i t was not 
" t i m e l y " f i l e d . B u t , A p p e l l a n t c o n t e n d s t h a t t h i s was an abuse of 
d i s c r e t i o n because the panel ' s findings were confusing as evidenced by the 
A L J ' s m i s t a k e t h a t t h e p a n e l had a d d r e s s e d a fixed s t a t e of recovery 
concerning the Respondent's emotional problems. 
CONCLUSION 
I t i s r e q u e s t e d that the Court se t aside the award compensating 
Respondent for 10% pa r t i a l permanent impairment for psychological problems. 
F i r s t , t h e r e i s no s u b s t a n t i a l evidence tha t Respondent's psychological 
p rob lems c o n s t i t u t e d a "d i s ab i l i t y " for which he should be compensated. 
Second, the medical panel findings were note made in conformance to SEction 
35-2 -56 U.C.A. 1953 (Cumula t ive Supp. 1 9 8 7 ) . Third, the Indus t r ia l 
Commission and ALJ abused the i r d iscret ion in not considering Appellant 's 
Objection to Medical Panel Findings. 
Respectfully submitted this day of April, 1988. 
Robert M. Archuleta 
Attorney for Defendant/Appellant 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
DELIVERY/FILING CERTIFICATE 
Vvit;; Lne «.',erK of t r ie Utan Ooui L or Appeais on April i.-S, 1988, and ' h a t 
a f t e r b i n d i n g was. r e n d e r e d Mr Brief of a .ppel l?^ • I f i l ed e r i n t ^ r . i e s 
V ' * 4 -= '.)} _.*-';•: : - ; •< JUr^. J . Y O I ' i s J : < , : F O L I O S 
t o Thomas .. rtoberLs, Attorney for Responded , a* :. ;.s Law o f f i c e "oca?.-*: .=r: 
10 West. Broadway, J u i t e 500, S a l t Lake c i t y , Utah 84101, on t he >jg clay 
C *ip: ; . .. 
^ " " 
/ / / / 
^ - B d o e b ^ l / Archuleta 
Attorney for Appellant 
33i South Denver Street 
Salt Lake City, Utah 84111 
y 
-20-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
